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% FIRE AND CASUALTY x 


Obligation of Insurer to Defend on Public Liability Policy.— 
An insurer on a public liability policy was not required to 
defend a suit instituted against the assured for injuries 
sustained as the result of an explosion of dynamite caps 
delivered in a load of coal by the assured where no liability 
on the insurer’s part could have resulted in the case. 
(Lyman Lumber & Coal Co. v. Travelers Insurance Co., Minn, 
Supreme Ct.). . .§ 300,223. 


Proof of Loss.—Absolute silence on the part of the insurer 
for a considerable length of time after receipt of the proof 
of less, constituted a waiver of the necessity for further 
proof, and the proof furnished by the plaintiff constituted 
a compliance with the conditions of the policy. (Cserwinski 
v. National-Ben Franklin Fire Insurance Co. of Pittsburgh, 
Pa. Superior Ct.).. .§ 300,222. 


Estoppel to Deny Assignment.—A defendant insurer was es- 
topped to deny the validity of an assignment of a fire 
insurance policy where the conduct and acts of the defend- 
ant’s employees assured the plaintiff that the assignment 
was valid. (Webber v. Harrison County Farmers Mutual 
Fire & Lightning Insurance Association, lowa Supreme Ct.) 


* LIFE * 


Answers in Insurance Application—Where the insured an- 
swered in the negative the questions in an insurance ap- 
plication pertaining to prior medical attention, and the 
evidence indicated otherwise, the matter of misrepresenta- 
tion should have been left to the jury. (Schloss v. Metro- 
politan Life Ins. Co., Md. Ct. App.). . .] 500,861. 


Incontestability Clause Construed.—Where an incontestability 
clause provided that a policy should be incontestable after 
it had been in force one year, during the lifetime of the 
insured, except for stated grounds, it was ineffective be- 
cause the insured did not live for one year after the date 
of the policy’s issuance. (Carpentieri v. Metropolitan Life 
Ins."Co., Pa. Superior Ct.).. $500,865. 


Policy Provision—An insured was denied recovery under a 
group insurance policy for “substantial severance of the 
knee” by surgical operation, where the policy provided for 
“loss of his foot by severance at or above the ankle, as 
the result, directly and independently of all other causes, 
effected solely through external, violent and accidental 
mt (Brittain v. Prudential Insurance Co., Ala. Ct. App.) 


’ 


Payment of Premiums.—In an action to recover premiums paid 
on a policy of life insurance, the evidence showed that a 
check for the premiums was accepted by the insurance 
company conditionally and for collection only, and that 
when the check was presented to the drawee bank, pay- 
ment was refused. Since the insurance company sent plain- 
tiff notice that his policy had lapsed and insured failed to 
make application for reinstatement, the trial court properly 
directed a verdict for the insurance company. (Naylor v. 
Ill. Bankers Life Assurance Co., Ark. Supreme Ct.).. 
7 500,871. 


Meaning of Total Disability —Insured’s total disability was 
established even though the insurer showed that the dis- 
ability could be removed by a surgical operation, minor 
and reasonable under the circumstances. (John Hancock 
Pa Life Ins. Co. v. Spurgeon, Tenn. Supreme Ct.).. 


Conditions Precedent to Enforcibility—Where a policy was 
delivered to the insurer’s branch office instead of to the 
insured, and deceased authorized payment of the policy's 
premium out of an amount accruing under an old endow- 
ment policy, prior to the latter’s date of maturity, the con- 
ditions precedent to the enforcibility of the policy were 
not satisfied. (Aronson v. New York Life Ins. Co., N. Y. 
App. Div., 2nd Dept.). . .f 500,869. 


December 26, 1939 


War Risk Insurance.—Where the evidence was in conflict as 
to whether a war risk claimant became totally and per. 
manently disabled during the life of a war risk policy, 
it was not error for the district court to make a nding 
that the claimant was not totally and permanently dis. 
abled. (Panice v. United States, U. S. C. C. A. 7th C)... 
¥ 500,870. 


Notice of Total Disability—Where the insured waited for five 
years before giving the insurer notice ‘of total disability, 
notice was not given within a reasonable time. (Polliett y, 
7 cones Life and Accident Ins. Co., Tenn. Ct. App.)... 


Disability Benefits Recoverable.—Disability benefits were re- 
coverable where the insured’s physical condition forced him 
to give up his occupation of driving a truck, and to under. 
take other employment. (The Equitable Life Assurance 
Society of the U. S. v. McDonald, Ky. Ct. App.).. .] 500,854, 


Annuity Contract as “Security.”—A premium paid for a life 
annuity contract was not recoverable on the ground that 
the contract should have been registered under the Minne- 
sota Blue Sky Law as it was exempt from that law. (Bates, 
Admx., v. The Equitable Life Assurance Society of the U. S., 
Minn. Supreme Ct.). . . 500,859. 


Automobile Trailer as “Building”—An automobile trailer, 
which was being used as a dwelling in an oil field, was 
regarded as a “building” within the meaning of an accident 
policy. (Aetna Life Ins. Co. v. Aird, U. S. C. C. A., 5th 
C.). . .¥ 500,862. 


Waiver of Condition—Where the insured’s administrator re- 
lied upon a waiver of condition that the insured was to be 
in good health on the date of delivery of three “industrial” 
policies, the question of waiver should have been submitted 
to the jury. (Fredella v. Prudential Ins. Co. of America, 
N. Y. Supreme Ct., App. Div.).. . 4 500,858. 


Disappearance of Insured.—Where the evidence was per- 
suasive in affording an inference of death shortly before 
the discovery of the insured’s disappearance, insured’s death 
prior to the termination of a life insurance policy could be 
presumed. (Pacific Mutual Life Ins. Co. v. Meade, Ky. Ct. 
App.). . .¥ 500,860. 


Burden of Proof.—Where the insurer sought to set aside a 
policy of life insurance on the ground that the insured 
was not in sound health at the date of the issuance and 
delivery of the policy, the insurer had the burden of prov- 
ing such an allegation. (National Life and Accident Ins. Co. 
v. Hooper, Tenn. Ct. App.). ..¥ 500,855. 


Erroneous Charge to Jury.—Where the court erroneously 
charged the jury that the insurer had the burden of estab- 
lishing its defense by plain and unequivocal evidence, in 
stead of by a preponderance of the evidence, the charge 
constituted reversible error. (New York Life Ins. Co. #. 
Jennings, Ga. Ct. App.). . .$ 500,857. 


Failure to Rebut Presumption Against Suicide —An insurer's 
motion for a directed verdict was properly rejected where 
the evidence submitted failed to overcome the presumption 
against suicide in favor of plaintiff. (McLane v. Reliance 
Life Insurance Co. of Pittsburgh, S. C. Supreme Ct)... 
{ 500,867. 


Evidence of Illicit Relations.—The beneficiary’s right to the 
proceeds of a life insurance policy was not destroyed by 
evidence of illicit relations between the insured and the 
beneficiary, and such evidence was properly excluded. 
(General American Life Ins. Co. v. Sutch, U. S. Dist. Ct, 
W. D. Pa.). . . 500,866. 


Paragraph (§) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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% AUTOMOBILE * 


Location of Filling Station as Negligence.—Liability for in- 
juries sustained by a customer parked on a highway to 
urchase gasoline from pumps located by the curb cannot 
7 imposed on the owners of the filling station where the 
injuries were caused by the act of a third party in driving 
his car into the rear of the parked car. Locating pumps 
at a curb is not such negligence as will permit recovery 
under the theory of liability to an invitee, the doctrine of 
proximate cause, or the rule of assumption of risk. (Gates 
v. Kuchles, Ky. Ct. App.) . . .$ 701,931. 


Injury to Bus Passenger.—An injured bus passenger may not 
recover damages for loss of time unless such damages are 
specially pleaded. Instructions inferentially authorizing a 
jury to award such damages constitute reversible error. 
Allegations of negligence on the part of the bus driver 
followed by an allegation of defective bus equipment is 
not a general charge followed by a specific charge of negli- 
gence precluding proof of the driver’s negligence. (V. T. C. 
Lines v. Taylor, Ky. Ct. App.) . . . J 701,930. 


Finding Contrary to Weight of Evidence.—Jury’s finding that 
the negligence of the defendant in running into the rear 
of plaintiff's wife’s car was not a proximate and direct 
cause of the physical injury sustained by his wife, said 
injury necessitating an operation, is held to be against 
the weight of the evidence. (Bostick v. Beward, Ohio Ct. 
App.).. .¥ 701,920. 


Child Hit While Crossing Street.—In an action for damages 
for injuries sustained by the minor plaintiff when he was 
struck by a car as he was crossing a street, the court holds 
that the answers of the jury to special issues submitted are 
not supported by the evidence, and judgment is reversed 
and entered in favor of defendant. (Walls v. Consolidated 
Gas Utilities Corp., Kan. Supreme Ct.). ..¥ 701,919. 


Reckless Operation of Car.—Court will not indulge in the 
presumption that a deceased, who was struck while cross- 
ing a road, looked for traffic where there was an eye- 
witness who saw the accident clearly and testified to the 
contrary. (Spooner v. Wisecup, Iowa Supreme Ct.)... 
¥ 701,900. 


Bicycle Colliding with Parked Car.—Where plaintiff rode his 
bicycle into the side of a car that was parked on the wrong 
side of the street and without lights, the court erred in 
directing a verdict for defendant at the close of the evi- 
dence. (Trailer v. Schelm, Iowa Supreme Ct.).. 701,899. 


Allegations of Negligence.—Where a petition states that if 
defendant had been traveling at a moderate speed and 
keeping a proper lookout, he should have seen plaintiff and 
have avoided striking her, but does not allege any specific 
acts of negligence, a demurrer thereto should be sustained. 
(Kellett v. Templeton, Ga. Ct. App.).. . 701,891. 


Care to Be Exercised by Truck Driver—Instruction telling the 
jury that the operators of trucks were bound to exercise 
extraordinary care in the operation thereof was erroneous 
and constituted ground for a new trial. (Upshaw v. Up- 
shaw, Ga. Ct. App.). ..§ 701,890. 


Car Pushed onto Railroad Tracks.—Where plaintiffs dece- 
dent’s car was hit from the rear while it was stopped at 
defendant’s tracks and pushed onto the tracks, and the 
engineer on the approaching train did not see the car, 
judgment was in favor of plaintiff, the facts not being 
such as to warrant a finding that the negligence of defend- 
ant was not a proximate cause of the accident as a matter 
of law. (Perch, Adm’x v. New York Central R. R. Co., 
Mich. Supreme Ct.).. . 701,937. 


Employee’s Negligence Imputed to Employer.—In this action 
by an employer who claimed to be subrogated to the right 
to sue a wrongdoer for the death of an employee, the con- 
tributory negligence of another employee which contributed 
to said death bars the employer’s right to recover. (Hekman 


1701936 v. Commercial Credit Co., Mich. Supreme Ct.). 


WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


Paragraph (1) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 


Last Clear Chance.—Where plaintiff’s car was forced into the 
trolley tracks, it was a question for the jury as to whether 
the motorman on the approaching trolley should have 
realized plaintiff's danger and been able to avoid the re- 
sulting accident. (Sinon v. The Connecticut Co., Conn. 
Supreme Ct. Err.)... 701,943. 


Pedestrian Injured by Backing Car.—On appeal by defendant 
from a judgment for plaintiff, who was injured when de- 
fendant’s car backed into her as she crossed the street, 
the court holds that there was no error in the refusal of 
the court below to charge the jury with respect to con- 
tributory negligence, proximate cause and sudden emergency. 
(Dubeau v. Bordeau, Mich. Supreme Ct.).. .[ 701,935. 


Employee’s Personal Use of Truck.—Where plaintiff was in- 
jured through the negligent operation of a truck by de- 
fendant employee, the latter having taken the truck on a 
personal errand, neither the employer nor its insurance 
carrier was liable for injuries sustained. (Gray v. Sawatzki, 
Mich. Supreme Ct.). . .] 701,934 


Pedestrian Injured.—Judgment for plaintiff, who was injured 
when one of two passing cars pulled over onto the wrong 
side of the road in attempting to pass the front car and 
struck plaintiff, affirmed. (Ehlers v. Barbeau, Mich. Supreme 
Ct.).. .§ 701,933. 


Automobile Theft Policy Construed.—The temporary taking of 
insured’s car by a relative, without the knowledge or con- 
sent of the insured, is not a theft within the meaning of 
a theft policy where there was no felonious intent. (Hanes 
Funeral Home, Inc. v. Dixie Fire Insurance Co., N. C. Su- 
preme Ct.).. .f 701,923. 


Collision with Car Being Pushed.—A demurrer by the defend- 
ant driver of a car being pushed from the rear at the time 
of collision with defendant’s car approaching from the 
opposite direction, will not be sustained where the plaintiff, 
a guest in the former car, alleges negligence on the part 
HS =p ames (Parker v. Witty, N. C. Supreme Ct.) 


Intersection Collision—Where the car in which plaintiff was 
riding collided with defendants’ truck at the intersection of 
two country dirt roads, the court held that the question as 
to whether the driver of the car in which plaintiff was 
riding was guilty of contributory negligence was properly 
left to the jury. (Stuck v. Tice, Mich. Supreme Ct.)... 
{ 701,914. 


Ordinary Negligence.—Where the proximate cause of a rear- 
end collision in which defendant’s guests were injured was 
defendant’s failure to see the tail light on the truck with 
which his car collided, such failure amounts to ordinary 
negligence and not that degree of negligence which a guest 
must establish in order to recover. (Quinlan v. Wells, Mich. 
Supreme Ct.).. . 701,913. 


Woman Hit by Car after Leaving Bus.—The negligence of the 
operator of a bus in stopping in a diagonal position near a 
corner to allow a passenger to alight was held to be a 
proximate cause of that passenger’s being struck by a car 
which had been following the bus. (McNamara v. Connecii- 
cut Railway & Lighting Co., Conn, Supreme Ct. Err.).. 
¥ 701,942. 


Guest’s Contributory Negligence.—Where guest is aware that 
host has had no sleep the previous night and has served 
said host a number of drinks of liquor and then accom- 
panied him to a tavern where he drank more liquor, his 
negligence in entering the car bars his right to recover for 
injuries received when the host drove the car into a tele- 
phone pole. (Price v. Schroeder, Calif. Dist. Ct. App.)... 


Injuries Sustained by Jurors.—Where in the trial of a personal 
injury action, jurors on their voir dire examination failed 
to disclose in response to questioning that they had been 
involved in accidents some years back, such failure was not 
sufficient grounds for the granting of a new trial. (Petro 
v. Donner, Ohio Ct. App.) . . .{ 701,932. 
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Child Killed at Curb.—A truck driver who reenters his truck 
after making a delivery owes only the duty of ordinary 
care to persons normally within his vision. He is not at 
fault for failing to see a small child in front of his truck, 
parked by the curb, where he has no reason to suspect the 

resence * such child, and where the child could not have 

een seen the seated driver before Starting the truck. 

(Pewere: Adm A —? Express Agency, Inc., U. S, C. C. 
st 


Hospital Ordinance Construed.—Street notices posted in a 
hospital zone pursuant to an ordinance enjoining drivers 
of vehicles against making unnecessary noises or driving 
fast in hospital zones, are not designed to regulate the 
speed of traffic, but rather to curtail noises in the vicinity 
of the hospital. A court’s charge that a violation of such 
an ordinance is some evidence of negligence on the part 
of a driver of car is reversible error. (Keane v. Felshin, 

Y. Supreme Ct., App. Div.) .. .¥ 701,928 


Flasher Signal.—Operating high speed express trains over a 
crossing at which only a flasher signal is maintained, which 
signal is frequently activated by a train stopped just before 
the crossing to discharge passengers, may constitute such 
negligence as will render the railroad company liable for 
the death of a driver not proved to be contributorily negli- 
gent in view of the poor visibility of the track. Damages 
of $35,000 held to be excessive, and reduced to $25,000. 
(Royal Indemnity Co. v. The Long Island Railroad Co., 

Y. Supreme Ct., App. Div.).. . 701,927. 
Board of Car.—The contributory 


Girl Riding on Runni 
negligence of plaintiff in riding on the running board of 
defendant’s car precludes her right to recover for injuries 
received when the car hit the rear of a surrey which was 
traveling in the same direction on the side of the road. 
(Adolphson v. Russell, 1. App. Ct.). . .¥ 701,912. 


Pedestrian Hit by Car.—In an action growing out of an acci- 
dent wherein plaintiff’s deceased was hit by defendant’s car, 
it is held that plaintiff has not established that defendant 
was negligent nor that deceased was free from negligence, 
and judgment entered by the court below in his favor is 
reversed. (Ross, Adm’r v. Crank, Ill. App. Ct.)...§ 701,911. 


Bus Parked Illegally.—Negligent manner in which’ bus was 
parked in front of school building held to be the proximate 
cause of a child’s being struck by a passing motorist when 
the child ran out into the street from behind the bus. 
(Hart v. Call, Adm’r, Tenn. Ct. App.). . .$ 701,895. 


Right Turn.—Defendant held liable for injuries sustained by 

‘soe 2 when the car in which she was riding was struck 

y defendant’s car which had made a right turn onto the 

street on which plaintiff was traveling and which was partly 

over the center line thereof. (Morton v. Peterman, Mich. 
Supreme Ct.). ..¥ 701,940. 


Coverage of Garage Policy.—Plaintiffs were the operators of 
a service garage to whom defendant had issued a policy 
covering the use of motor vehicles in connection with their 
business when such use was by an assured or an employee 
of an assured. Where plaintiffs, in an action under the 
policy, failed to state that the operator of the car was an 
assured or an employee, the court found that no right to 
recover had been shown. (Moffett v. Pennsylvania Manu- 
ares Association Casualty Insurance Co.; Houck v. Same, 

‘a. Superior Ct.)... 701,944. 


Railroad Crossing Collision—Where there is a sharp conflict 
in the evidence as to whether the deceased, when he was 
killed in a crossing collision with a backing train, was in- 
toxicated, whether the gates were lowered, and whether 
the engineer gave due warning, the defendant railroad com- 
pany’s motion for a directed verdict was properly over- 
ruled. (Walsh, Adm’x v, Butte, Anac. & Pac. Ry. Co., Mont. 
Supreme Ct.). . .§ 701,926. 


Liability Policy Construed.—An express warranty stating that 
the insured operates but one automobile agency when, in 
fact, he also operates another agency in another town, will 
preclude recovery against the insurer by persons injured 
in accident arising out of a collision with a car driven by 
an employee from the agency not mentioned in the policy. 
(Hardware Mutual Casualty Co. v. Higgason, Tenn. Supreme 
Ct.)...9 701,921. 


Status of Occupant of Car.—Plaintiff, defendant’s mother, wa 
persuaded by the latter to accompany her on a trip to 
California and was en route when the car collided head-on 
with another car, causing the injuries upon which this actio 
is based. The court holds that plaintiff’s presence in the ca’ 
was of benefit to defendant and that she was not a guest. 
(Goldberg v. Cook, Minn. Supreme Ct.). . .f 701,908. 


Stop Signal.—Instruction relating to duty of operator of 
truck to give a signal of his intention to stop held unneces- 
sary where the failure to signal was not a contributing 
factor in the accident wherein plaintiff’s truck was damaged. 
(Vale v. Illinois Pipe Line Co., Ky. Ct. App.)... 701,901. 


Left Turn at Intersection—Driver of truck held guilty of 
contributory negligence in making a left turn at an inter- 
section without keeping a proper lookout for approaching 
traffic, he being on a highway that was heavily travelled 
and where his view ahead was obstructed. (Lemieux v. 
Ondersma, Mich. Supreme Ct.). . .f 701,939. 


Approaching Cars in Collision.—In an action growing out of 
a head-on collision, trial court’s finding of no cause of 
action is affirmed on appeal. (Cook v. Vineyard, Mich. 
Supreme Ct.).. . 701,938 


Motorcycle Guest’s Assumption of Risk.—The defendant 
driver of a car which collided with a motorcycle on which 
plaintiff’s decedent was riding as a guest cannot plead as- 
sumption of risk on the part of decedent where the latter 
did not voluntarily expose himself to a. known danger and 
it was not shown that the driver of the motorcycle was 
habitually reckless. (Edwards, Adm’r v. Kirk, lowa Su- 
preme Ct.)...¥ 701,925. 


Questions of Fact for Jury.—Where the testimony definitely 
presented fact questions as to the negligence of the de- 
fendant and the contributory negligence of plaintiff, the 
court erred in taking the case from the jury because each 
party at the close of the evidence had moved for directed 
verdict. (Lee v. Osmundson, Minn. Supreme Ct.)... 
¥ 701,907. 


Pedestrian Injured.-—-Where plaintiff was standing in the high- 
way discussing an accident with another person and was 
struck from behind by defendant's car, the question of 
contributory negligence was properly left to the jury. 
(Yale v. Hanson, lowa Supreme Ct.). . .§ 701,898. 


Duty of Driver to Stay on His Own Side of the Road.—Judge’s 
statement telling the jury that each driver is under a duty 
to stay on his own side of the road was not prejudicial to 
plaintiff, whose car was struck as he attempted to make 
a left turn off the highway in front of defendant's ap 
proaching car. (Maxwell v. Davis, Tenn, Ct. App.).. 


Run Over by Car.—Judgment for plaintiff who sued o 

ehalf of his two small sons whose dog was run over and 
killed by defendant’s car. The facts established that de 
fendant was not keeping a proper lookout and that his 
negligence was the cause of the accident. (Dalton v. Dean 
Tenn, Ct. App.). .. 701,893. 


Bus Passenger Ejected.—Carrier held liable for breach of con 
tract where driver of bus refused to honor ticket which 


was —— by plaintiff from defendant’s agent who as- 
sured plaintiff that he could stop-off en route to his destina- 
tion and then board a later bus. (Southeastern Greyhoune 
Lines, Inc. v. Freels, Tenn. Ct. App.) . .[ 701,892. 


Paragraph (f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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UTOMOBILE—continued 


nticipation of Danger.—Defendant’s prayer to the effect that 
he was not liable for the accident unless it be found that 
he should have anticipated that another car would be on 
the wrong side of the road at a point where he backed his 
car out from a parking lot so as to endanger pedestrians, 
held qpenouty refused. (Holler v. Miller, Md. Ct. App.) 


us Passenger Discharged at Wrong Place.—A common car- 
rier is liable for actual and os damages when the 
driver of its passenger bus maliciously and negligently dis- 
charges a passenger at a wrong destination. (Horton v. 
Carolina Coach Co., N. C. Supreme Ct.)...§ 701,924. 


ommercial Uses of Truck.—Where the insured truck was 
being used by an employee on a personal trip, permission 
to so use the truck having been obtained on the condition 
that said employee would make a business call en route, 
the use of the truck was held to be covered % 
and within the business of the assured. 
Lumbermens Mutual Casualty Co. oF Ill, v. Finis & one 
Inc.; Same v. Schill, U. S. C. C. A., 2nd C.).. .$ 701,909. 


Pedestrian’s Failure to Use Due Care —Where laintiff walked 
out into heavily travelled street without first looking to 
see if any cars were approaching, his contributory negli- 
gence in so doing precludes his right to recover for in- 
paris received when he was struc ae defendant’s car. 
(Todd v. Gibson, Tenn. Ct. App.). . .§ 701,896 


ollision with Train Blocking Chemtnts~-Dvldaace that a flat- 
car was left standing across an elevated de crossing 
under circumstances preventing the plaintiff from seeing 
the obstruction until his car was caught under the flatcar, 
and that adequate warning was not given when a train, 
presumably cut, began to move, was sufficient to sustain 
a jury verdict against the railroad for damages to the de- 
aa car. (Kurn v. Jones, Okla. Supreme Ct.).. 


enger Thrown from Car.—Plaintiff’s decedent was riding 
in a car, the doors of which had been removed. Prior to 
the collision between this car and defendant’s bus, dece- 
dent had been drinking, and in the collision he was thrown 
from the car, The court finds that he was contributorily 
negligent and reverses the judgment entered below in favor 
of plaintiff. (Union Bus Co. v. Matthews, Fla, Supreme Ct.) 
. .7 701,906. 
otorcycle in Collision.—In an action by plaintiff for injuries 
sustained when the motorcycle side-car in which he was 
riding as a guest was struck by defendant’s truck, the court 
directed a verdict for defendant since plaintiff failed to 
show that the driver of the truck was acting within the 
scope of his T20 ment. (Alcock v. Kearney, Iowa Su- 
preme Ct.).. 897, 


‘o Warning of A ching Train.—Where train, in approach- 
ing crossing which was dangerous to motorists because of 
obstruction interfering with their view, failed to sound any 
warning and no warning signals were given at the crossing, 
defendant railroad was held liable for injuries sustained by 
plaintiff whose car was hit by train. (Southern Railway Co. 
v. Penley; Same v. Grogan, Tenn. Supreme Ct.).. . 701,905. 


Stalled in Middle of Road.—Plaintiff had stopped his car 
on the right side of the road opposite his driveway to allow 
another car which had been following him to pass. He 
saw defendant’s car approaching from the opposite direction 
at a considerable distance and started to turn into the 
driveway. The motor stalled and the car stopped in the 
middle of the road. The court holds that the oe 
of negligence and contributory negligence were properl 
submitted to the jury and its verdict for plaintiff is af- 
firmed. (Pugh v. Butler, Mich. Supreme Ct.)...§ 701,916. 


ening Cause——Where the driver of the car in which 
plaintif was riding was tuning the radio in the car and 
ailing to pay attention to traffic on the road, the question 
of whether his negligence or that of an approaching driver, 
who was partly on the wrong side of the road, was the 
proximate cause of the collision aes for the jury. (McDaniel 
v. Brown, Ga. Ct. App.).. . 701,889 


Rear-End Collision.—Plaintiff collided with the rear of another 
car going in the same direction when he drove through 
smoke caused by burning s along the highway near 
defendant railroad’s right of way. He did not show that 
the fire was due to sparks emitted by a train operated by 
defendant and judgment in his favor was reversed. (Eilts 
v. Illinois Central R. R. Co., lll. App. Ct.) . . .§ 701,910, 


Declaratory Judgment.—Where plaintiff sought a declaratory 
judgment as to whether or not the accident, which hap- 
pened in Georgia, was covered by its policy, the court below 
sieed its discretion in refusing to allow plaintiff to amend 
its petition to allege that the insured truck had been leased 
at the time of the collision. (Aetna Casualty & Surety Co. 

v. Howell, U. S. C. C. A., 5th C.).. 1 701,918. 


Extended Coverage of Policy.—An insurer, who had paid a 
loss growing out of a collision caused through the negligent 
operation of the insured’s car by an employee of the named 
assured, could not recover the amount so paid from the 
employee, since the latter was an additional insured within 
the provisions of the policy. (American Automobile Ins. Co. 
v. Powers, Mich. Supreme Ct.). . . 701,915. 


Proof of Ownership of Truck.—In an action growing out of 
a rear-end collision plaintiff alleged that the truck which 
ran into his car was owned by defendant and that the 
accident was due to the negligence of the driver thereof, 
but failed to show that the truck was being used in de- 
fendant’s business. (7. V. A. v. Manning; Same v. Echols, 
Tenn. Supreme Ct.). . .§ 701,904. 


Subsequent Collision.—Where defendant’s car was struck by 
another car, throwing it out of control and across the high- 
way into the path of plaintiff's car, with which it collided, 
the court held that defendant had not been negligent in 
causing the second collision. (Pickering v. Corson, 
U. S. C. C. A., 7th C.)...9 701,917 


Ownership of Truck.—Where truck which was involved in ac- 
cident was registered in names of defendants, and insurance 
covering the truck was taken out in their names, the court 


held that they were liable for results of accident. (Irvin 
v. Madden, Ky. Ct. App.). .. 701,902 


Determination of Damages.—Where a medical expert testified 
that the extent of plaintiffs injuries could not be determined 
until the cast which he was wearing was removed from his 
neck, the court held a verdict for , 000 to be excessive and 
remanded the cause for a new trial. (Swafford v. Chandler, 
Tenn. Supreme Ct.).. . 4 701,903 


Railroad Crossing Collision—In an action growing out of a 
collision at a railroad crossing, plaintiff recovere judgment 
on account of the death of her husband who was riding in 
the truck which was struck by the train. The case was 
submitted under the humanitarian doctrine and on the issue 
as to the excessive speed of the train. (Brown v. Alton R. R. 
Co., Kansas City (Mo.) Ct. App.).. .] 701,885. 


Absence of Lights.—Where slowly moving truck was visible 
to cael motorist at a distance of 100 feet, the absence 
of lights or other signals on the truck could not have been 
the proximate cause of the rear-end collision wherein plain- 
tiff’s intestate received jog injuries. (Eldredge v. Sargent, 
Kan, Supreme Ct.) . . .] 701,880. 


dent Contractor—Where plaintiff sued for damages to 
his car resulting from a collision with a car driven by one 
King who distributed products of the defendant company, 
the court found that King was an independent contractor 
and that the defendant company was not sy for his 
negligence in the operation of his car. ee v. Watkins 
Products Co., Wash. Supreme Ct.). . . 701,887 


Wrongful Death Statute—Where the wrongdoer predeceases 
another who was a guest in his car at the time of the fatal 
accident, the wrongful death statute does not operate to give 
the representatives of the other an action against the estate 
of said wrongdoer. (Silva, Adm’x v. Keegan, Adm’x, Mass. 
Supreme Jud, Ct.).. . 701,883. 
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Intersection Collision.—Plaintiff, as personal representative, 
sued for the wrongful death of decedent, who was killed 
when he was struck by a car driven by defendant. The 
evidence showed that decedent’s car reached the center of 
the intersection of two highways at the time of the collision 
and that it was farther through the intersection than defend- 
ant’s car. Under the facts, the determination of responsibility 
for the accident was for the jury, and the evidence did not 
justify the trial court in saying as a matter of law that the 
negligence, if any, of the deceased was more than slight. 
(Va erlippe, Exrx. v, Midwest Studios Inc., Neb. Supreme 

Ct.). . .§ 701,952. 


Truck Stopped on Highway.—Plaintiff sued to recover for per- 
sonal injuries sustained in a collision upon the highway 
between the automobile in which she was riding and de- 
fendant’s truck, which had temporarily stopped upon the 
highway. Plaintiff, as a guest of defendant, had the right 
to assume that the driver was a reasonably safe and careful 
driver, and under the circumstances there was no apparent 
reason for plaintiff to anticipate or perceive danger of such 


a nature as would place a duty upon her to warn the driver. 
(Gleason v. Baack, Neb. Supreme Ct.). . .§ 701,953. 


Scope of Employment.—The defendant was not entitled to a 
directed verdict on the ground that its truck driver was 
not acting within the scope of his employment when the 
evidence failed to show clearly and unequivocally that he 
was acting otherwise. (Standard Coffee Co., Inc. v. Trippet, 
U. S. C. C. A., 5th C.).. .9 701,955. 


Fall from Bus.—A passenger on a motorbus could not recover 
damages for injuries sustained as a result of a fall from 
the bus, where his own impulsive act of leaving a place of 
safety inside the bus in order to hold several bales of wire 
on the running board was the proximate cause of the injury. 
(DeQueen & Eastern Railroad Co. v. Hodges, Ark.. Supreme 
Ct.).. .§ 701,951. 


December 26, 


Wro Death.—In an action for the wrongful death | 
plaintiff's decedent, the court holds that the law of 
state wherein the accident occurred is sufficiently pleade 
(Lomt my v. Carolina Baking Co., S. C. Supreme Ce 


Negligence of rps Sheriff.—In an action for damages f 
the wrongful death of one minor and perenne injuries ¢ 
another, resulting when their motorcycle was struck at a 
intersection, where they had the right of way, by ac 
driven by a deputy sheriff, both the sheriff and his official 
bondsman were proper parties defendant. a Adm’ 
v. Small; Sowell v. Same, S. C, Supreme Ct.).. .9 701,956. © 


Contributory Negligence of Decedent.—Where the circ 
stances surrounding decedent’s death in a crossing collisi 
were subject to more than one inference, the issue as 
whether the decedent was guilty of contributory negligence 
was one of fact for the jury. (Baltimore and Ohio ® G 
Co. v. Reyher, Ind. Supreme Ct.). . .{ 701,950, 


Service on Corporate Carrier.—Statute providing that domest 
carrier may be served in counties through which it operat 
but that non-resident carrier may be served in any county 
in the state, is unconstitutional in so far as it permits s ; 
on non-resident carrier in counties in which it does not 
operate or do business, (Windham v. Pace; Burney v. Sai 
S. C. Supreme Ct.)...{ 701,947. 4 


Testimony of Physician.—A defendant carrier’s rights were 1 
prejudiced by the court’s refusal to allow it to have 
pa doctor testify as to the plaintiff's condition whe 

e treated her, after such plaintiff had testified as to 
doctor’s diagnosis. (Missouri peciee Transportation Co. 9%, 
Moody, Ark. Supreme Ct.). . .§ 701,954. 4 


Amount of Damages.—Where a new trial was granted defend: 
ant on the sole ground that the damages assessed were 
excessive, the court orders a remittitur and affirms judgm 
on condition thereof. (Hartough v. Safeway Lines, Inc, 
Mich. Supreme Ct.). . .f 701,949, 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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